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EOVERNMENT OF WES | TN AUSTRALIA

 MIISTER FOR ENERGY: SCIENGE AND INNOVATION

Yourrel: = sjd541.9a
Cur ref: 18-4571
Mr David Crawford

Acting President .
National Competition Council
GPO Box 250B
MELBOQURNE VIC 3001,

Dear Mr Créwford

APPLICATION FOR REVOCATION OF COVERAGE OF THE TUBRIDGI AND GRIFFIN
PIPELINES ‘ L A ‘ -

| refer to the application by BHP Petroieum (Ashmbré Operations) Pty Ltd for revocation of
coverage of the Tubridgi Pipeline (PL16) and Griffin Pipeline (PL19) received by the
National Competition Gouncil (the Council) on 4 November 2005. :

Following consideration of the Council's final recommendation and the refevant criteria and
issues, | am not satisfied that the Tubridgi and Griffin Pipelines meet criteria {a) and (d) in
Section 1.9 of the National Third Party Access Code For Natural Gas Pipeline Systems. |
have therefore concluded that the Tubridgi and Gritfin Pipelines should not remain subject
to coverage of this Code. . - S

Enclosed is a copy of my decision and the reasons for that decision.

Yours sinceraly

FRANCIS LOGAN MLA -
MINISTER FOR ENERGY

Att

-3 APR 2006

10t Moar, 216 StGoorges Terrace, Perlh, Weslern Austaliz 5000
Tolophone: +61 8 9222 8950 Facsimile: +61 i} G222 BRn
C rmail- francis-logan@dpewa. guv.ad :
Weahaite: www.rHinistcrs, wi.gdvaulogin
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COVERMMENT OF WIsSTERN ALIE‘»TF}N.I)’\

MINISTER FOR ENEHGY;SC!ENGE AND INNOVATION

DECISION ON COVERAGE
| FRANGIS LOGAN,
MINISTER FOR ENERGY,

Western Australia’s Relevant Minister in relation o Ccn)érage ,decisions.uhder the -
National Third Party Access Code for Natural Gas Pipeline Systems

make the following decision in relation to the

application to the National Competition Counéil rec‘]uesting that cdverage af 'thé Tubridgi
Pipeline (PL16) and Griffin Pipeline (PL19) be revoked.

As required in section 1.34 of the National Third Party Access Code for Natural Gas
Pipeline Systems (the Code), and after consideration of the material described below, |
make the following decision: : ‘ ¥

that Coverage of the Tubridgi Pipeline subject fo the license WAPL1E
issued under the Petroloum Pipelines Act 1969 and the Griffin Pipeline ‘
subject to the license WAPL19 issued under the Petroleum Pipelines

' Act 1969, are both revoked. :

This décision has effect from 1 May. 2006.
Description of the Covered Pipé!ine the Subject of This Decision

My decision relates to the Tubridgi Pipeline and Gﬁfﬁn"Pipeline described in Schedule 2
of the Code which are respectively covered by pipeline licerises WAPL16 and WAPL19
issued under the Pefroleumn Pipelines Act 1969, : '

Revocation Process and Background

The National Competition Council {the Councll) received two applications from BHP
Petroleum {Ashmore Operations) Pty. Ltd (ABN: 97 006 918 832) on 4 November 2005
seeking revocation of ¢overage of the Tubridgi Pipeline and Griffin Pipeline. 1 shall refer
to the applicant as BHP Ashmore, The Council has considered the two applications
together and has referred to them as the Tubridgi Pipeline System.

The Council invited interested parties to make submission by advertising in the
Australian newspaper on the 7 November 2003, The Council allowed adequate time for -
interested parties to provide submissions (21 days). '

The Council received two submissions in its fifst round of consultation;

_  Chevron Australia Pty Ltd on behalf of Thevenard Production Joint Venture; and

- Apache Energy Lid. | o A '

The originai application from BHP Ashmore ahd‘ the two submissions from Chevron and
Apache were assessed by the- Council and .contributed towards the draft

10th Fioor, 216 51 (Georgos Terrace, Parth, Western Alstralia 6000
Tolephure: +i | 8 9222 8250 Facsimila: 161 8 8232 8351
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O Wabsito: www. ministersawa gov auflonan
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recommendation which was released on 19 January‘éo{)ﬁ. The Council's draft
recommendation was to revoke coverage of the Tubridgi Pipeling System.

On 19 January 2006 the Council called for further submissions, two were received in
response to the draft recommendation:

- BHP Ashmore; and
- Norton While Lawyers on behalf of Thevenard Production Joint Venture.

The Councils final recommendation released on 27 February 2006 was to revoke
coverage of the Tubridgi Pipeline System. This recommendation took into account the
original application and all submissions received during the process. ‘Throughout the
process the Council also sought and received information from the Western Australian
Department of Industry and Resources. The Council used slaff that have a combination
of law and economic qualifications and have considerable experience in compctition
principles. ‘ C ‘ ‘

The Council's Final Becommendation, its draft recommendation and public submissions
in response to the public consultation processes can be downloaded from the Council
website at www.neo.gov.au (via the ‘energy’ and ‘gas’ tabs).

| received the Council's final recommendation on 27 February 2006 To appropriately
consider the recommendation | extended the timeline for my decision from 20 March
2006 to 10 April 2006. This extension was listed in the Weekend Australian on 18 March
2006. In coming to a decision on whether 1o revoke coverage of the Tubridgi Pipeline
System | received advice from the Office of Energy who were in consuliation with the
Department of Industry and Resources, Department of Treasuty and Finance and the
State Solicitor's Office. S o :

Provision of the Code
| make the decision baé.ed on sections 1..34 and 1 .36 of the Code, which providés that:

1.34 Within 21 days afler a revocation recommendation is received by the Relevant
Minister, the Relevant Minister must make'a decision: .

(a} that Coverage of the Covered Pipeh’ne is revbkéd; or
(b) that Coverage of the Covered Pipeline is not revoked,

I the Relevant Minister decides that Coverage of the Covered Pipeline is revoked, the
Relavant Minister may do so lo a greater or lesser extent than requested by the
applicant if, having regard to the part of the Pipeline that is necessary to provide
Services that Frospective Users may séek, the -Relevant Minister considers it
appropriafe. B T B

' 1.36 The Relevant Minister must decide not to revoke Coverage of the Covered Pipeline,
to any extent, if the Relevant Minister is safisfied of all of the matters set out in
paragraphs (a) to (d) of section 1.9, but the Relevant Minister must decide to revoke
Coverage of the Covered Pipeline (either to the extent described, or to a greater or
lesser extent than that described, in the application) if not satisfied of one or'more of
those matters. N '
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In reaching this decision, | have considered the following criteria for Coverage contained
in section 1.9 of the Code: ' ‘ ‘

a) that access (or increased access) to Services provided by means of the Pipeline
would promote competition in at least one market (whether or not in Australia), other
than the market for the Services provided by means of the Pipeline;

(b) that it would be uneconomic for anyone to develop ancther Pipsline to provide the
Services provided by means of the Pipeline; . ‘ '

(c) that access (or increased access)‘ to the Services pro'vided by means of the Fipeline
can be provided without undue risk to human heaith or safety; and

(d) that access (or increased access) to the Servioeé pmvidédby means of the Pipeline
would not be contrary o the public interest. - ‘

REASONS FOR THE DECISION

Seclions 1.26 to 1.33 of the Code provide for the Council to undertake an assessment of
the merits of the application. It provides for the Council to consider the application, seek
public submissions, issue a draft recommendation, consider second round subrnissions
and issuo a final recommendation. ‘ : L S

] am satisfied in relation to the Tubridgi Pipeline System, of the mafters set out in
ctiterion {b) and {¢) of Section 1.9 of the Code. | am however not satisfied that matters
set out in criterion (a) and (d) of Section 1.9 of the Code are met. Accordingly 1 have
made the decision 1o revoke coverage after careful consideration of the Council's Final
Recommendation and the advice provided to me. L

Criterion (a): that access (or Increased acéess)“td S"érv'ir;és‘prdvided by means of
the Pipeline would promote competition In at least one market (whether or not In
Australia), other than the market for the Services provided by means of the
Pipeline. ‘ . S :

| am satistied that the Council has undertaken an adequate examination of the issues in
criterion (a), that it has consulted widely, considered the views of BHP Ashmore, other
interested parties and that the conclusions are supported by the information available to
it. 1 am not aware of any relevant state specific issues that have not been considerad by
the Council. : - A

| accept the Council's conclusions that the depe‘ndeht markets of relevance are:

= the upstream market for gas .exploratioh, gaé produétic’m and gas sales from any field
within the feasible scope of interconnection with the Tubridgi. Pipeline System; and

+ the downstream market for gas sales, which includes any producers and customers
in Western Australia connected, or within feasible interconnection, with the Tubridgi
Pipeline System — which Encompa*ases‘ most major markets in Western Australia.

| accept the Council's view that owing to the relatively low qL‘:étlitybf any additional gas
that might be supplied through the Tubridgi Pipeline System, guaniities would be small
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and in this context unlikely to have a matenal lmpaot on the Western Australlan
downstream gas sales market. '

| note that current demand for the Tubridgi Pipeline System is covered by contracts for
the life of that demand. | also note that the Tubridgi Pipeline has been mothballed
because of insufficient demand to juettfy 1te operation.

| note Apache concerns that BHP - Biltiton group's vertloal linkages in the gas industry
could result in an anticompetitive outcome. However | accept the Council's conclusion
that such an incentive is not strong given the scope of power BHP Billiton might derive
from what is a relatively petipheral part of the transmission system in Western Australia
and the refative positions of other larger parttClpante in the Western Australian gas
market. : :

| accept the . Counolle adopt;on of the BHP. Ashmore argument that competition for
upstream gas production is constrained by factors other than access. to the Tubridgi
Pipeline System, and that these faotore dllute demand for. transmission services:

» gas discoveries eurround!ng the area are aeeoolated W|th o:l fields and are of low
quality: : :

= gas produotion is Interruptlble becauae the volurne produoed is dictated by ail
produciion requwements :

» there are no known gas dlsoovenea that meet the broadened gas specification for
transport on the Dampier io Bunbury Natural Gas F'lpelrne

. transport on the Dampier to Bunbury Natural Gas Plpeltne is nec:eeeary to reach
main gas use markets.in Western Australia; and ‘

« low quality gas requires’a new blendlng erivelope to be available on the Dampier to
Bunbury Natural Gas F’lpellne before traneport can be accepted

| note the BHP Aahmore argument that the -above oonetralning factors have led to ofl
fields in the region re-injecting their assoolated gae and to & situation where no gas
producer has shown formal access interest in the paat six years :

| am satisfied wnt-h the Counmla.‘ conSIderatlon 'of and conclusion that the gas
specification requirements on the Dampier to Bunbury Natural Gas Pipeline, even with a
broadened gas. specification, remain, a significant constraint on the production and
marketability of low quality gas upetream of the Tubridgi Plpeltne System

| accapt the Councnl S V|ew that there is Ilkely to be I|ttle or no add[tlonal demand in the
short term, beyond the currently c:ontraoted volumeas. for transport on the Tubridgi
Pipeling System. , . ‘

| accept the Council's view that it consndera the argurnente ralaed in submissions

regarding possible future use, to be speculative in nature and that there is insufficient
evidence to be affi rrnattvety eatlsfted that gaa f nds W|II be developed over the longer
ferm,

| note that in response to the BHF Ashmoié's application for revocation of coverage, no
party submitted that it was likely to use the Tubridgi Pipeline System.'| note that even
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after prompting by the Council in their draft reco,rnrnendation that they were seeking
information on the likelihood and timing of any possible demand for the transmission
services no information was forthcoming from potential users.

| am salisfied with the Council's approach to and views on the arguments raised by
Norton White Lawyers on behalf of Thevenard Production Joint Venture.

| accept the Council's view that in the short term there is likely 1o be fitle or no additional
demand beyond the currently contracted velumes for transmission services on the
Tubridgi Pipeline Systom and as euch no current benefit from coverage.

I agree with the Council conclusion that in the absence of any likely additional demand
for transmission services that can be supplied by the Tubridgi Pipeline System in the
near future, in the immediate and short term, coverage is unllkely to have an effect on
competition in the relsvant markets the Ceuncnl has identified.

| also accept the Council c;eneluelen that in the longer term it eppeere unlikely that
supply and demand for .gas from the upstream dependant market is such that
transmission services from the Tubridgi Pipeline System will be required. Consequently
coverage would not prormote competltlen in the upstream dependent market.

My decision to aecept tha C‘.duncrl coneluelons reflecte the Ieek of conclusive evidence
~that any partics (other than those already. contracted) will eeek 10 access the Tubridgi
Pipetine System in the foreseeable fdture S

My decision is that crrterron (a) is net rnet

Criterion (b}): that it would be uneconemie for anyone to develep another Prpelme
to provide the Services provided by means of the Pipeline. E

| am satisfied that the Council has undertaken an adequate examination of the issues in
criterion (b), that it has consulted widely, considered the views of BHP Ashmore and
other interested parties and that the conclusions .are eupperted by the information
available to it. | am not aware of eny relevant state epec:rfrc iS5UBS that have not been
considered by tha Ceunerl ' ‘

| accept the Council's addptlon of a point- to—pernt eppreach to defining the services of
the Tubridgi Pipeline System and that it provides forward and back haul services from
the Tubridgi processing facility to’ Compressor Station 2 on the Damprer to Bunbury
Natural Gas Fipeling.. :

| am satisfied with the. Gouncrl s view thet whrle under current crrcumetenees there is no

demand requiring differentiation of services, because of the existence of two pipelines

with different capacities and dimensions within the . Tubridgi Pipefine System and the

ability for different.specifications of gas. to' be transported, users may seek 1o use a

specific pipeline and thus there is potential for. differentiated services between the
- Tubridgi and Griffin pipelines comprising the system. :

| accept the Council's view that even though it is feasible to offer competing services on
the two pipelines of the Tubridgi Pipeline System; BHP Ashmore has the incentive to
manage the pipelines in such a way as to maximise profit. across the system (as
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ovidenced by the mothballing-of the TUbridgiPipel‘ine),ehd that the existence of parallel
pipelines does not preciude criterion (b) being satisfied.

Consequently, | accept the Gouncil's conclusion that assessment of criterion (b) turns on
whether it is uneconomic to develop another pipeline or pipelines to provide the services
of the Tubridgi and/or Griffin pipelines to meet current and projected levels of demand. |
am satisfied with the Council's assessment of the potential capaelty of the Tubridgi
Fipeline System for the purpoees of thls assessment T

| note the Ceuncil'e corment that the existing pipelines represent a sunk cost and have -
excess capacily. | accept the Council’s view that from an overall societal view it is more
efficient for demand o be met frern exletlng pipelines rather than new plpellnes being
developed.

| note that the Tubridgi Pipeline System is currently significantly under utilised,
particular the Tubridgi Pipeline which is mothballed. This indicates to me the Tubndg|
Pipeline Systern currently has arnple c:epaeny for small 1o rnediurn users to utllise its
transrmission services. :

1 accept the Council's analysis that even if the pipeline is operating at installed capacity it
is still likely 1o be cheaper to increase capacity (through the addition of loops/or
compression) than to replicate all the costs associated with constructing another pipeline
{including land access issues). L e

| aeeept the Council's conclusion in respect to criterion [(8)] that it would rot beeconomie
to develop a pipeline to provide the services of the Tubridgi Prpehne Syetem at current
and foreseeeble levels of demand - .

i therefore accept the Ceunc;ls recemmendatlen end my demelen is that it would be
uneconomic for anyone to develop another p|pe!|ne to prowde the services provided by
the Tubridgi Plpehne System.

My decision is therefore 1het criterion () is met,

Criterion (¢): that access (or increased access) to the Services provided by means
of the Pipeline can be provided without undu’e risk to human health or safety.

| am satisfied that the Council has undertaken an adequate examination of the issues in

criterion (¢), that it has consulted widely, cenmdered the views of BHP Ashmore and the

comments of Chevron Australia Pty Ltd on behalf of Thevenard Production Joint Venture

and that the conclusions are supported by the information available to the Council. | am
- not aware of eny State specific issues that have not beén considered by the Council,

| accept the Councif's conclusions that. access (or inereaeed eecess)‘c:an be safely
. provided to the eervices of the Tubridgi Pipeline System.

| therefore accept the Counm]s recornmendatlon and my cenelusmn is that access (or
increased access) 1o the services provided by means of the plpE‘llnE can be provided
withoul undue risk lo human heetth or safety ‘ :

My declsmn is that criterion (c) is met.



AFR.06.2005 13:53 #2660 PF.D08 /008

Criterion (d): that access ('or increased access) to the Services provided by means
‘of the Pipeline would not be contrary to the public interest. . -

| am satisfied that the Council has undertaken an adequate examination of the issues in
criterion (d), that it has consulted widely and considered the views of BHP Ashmore and
other parties. | am satisfied that the Council's conclusions are supporfed by the
information available to it. | am not aware of : any relevant state specific |ssues that have
not been considered by the Council.

| accept the Council's approach to and views on the arguments raised by Norton White
Lawyers on behalf of Thevenard F‘roduction Joint Venture, :

| note that the submissions rec:elved by the Council on this criterlon ralsed issues about
the direct costs of regulation and adverse indirect impacts of revocation on incentives for
investment, which the Council considered. |

| am satisfied with the Council's analysis that while BHP.Ashmore's costs of maintaining
an access arrangernent are not overly high, some c:f the costs commonly associated
with regulatlon would still be incurred. :

| note the consideration of the Council on the lmpact of revocatmn of coverage on
investment related to development of gas flelds :

| accept the Council's conclusion that there appear fo be no tangible benefits from
coverage given that (in the assessment of criterion {a)) there was insufficient evidence to
be affirmatively satisfied that gas finds will be developed over the Iong term that require
the services of the Tubridgi Pipeline System.

I concur with the Council's conclusion of not being satisfied that continued coverage of
the Tubridgi Pipeline System would not be contrary to the public interest.

My decision therefore is that criterion (d)is not met.,

Y /

FRANCIS LOGAN MLA
MINISTER FOR ENERGY

- 3 APR 2006



