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Dear Ms Collyer
Electricity Network Regulation Review - Package 1

Queensland’s two distribution network service providers (DNSPs), Ergon Energy
Corporation Limited (Ergon Energy Network) and Energex Limited (Energex), thank the
Australian Energy Market Commission (AEMC) for the opportunity to provide a
submission on its consultation paper on Package 1 of its Electricity Network Regulation
Review (Consultation Paper).

Since the Australian Energy Regulator (AER) assumed responsibility for the economic
regulation of electricity distribution networks from 2008, the regulatory framework has
evolved into a nationally consistent, incentive-based regime aimed at promoting efficient
investment, prudent expenditure and reliable service delivery by monopoly network
businesses. This evolution has been supported by a series of incremental reforms that
have strengthened regulatory oversight, improved expenditure assessment, and
enhanced transparency and stakeholder participation in regulatory decision-making.

However, the electricity sector is now undergoing a significant structural transformation.
Rapid growth in consumer energy resources (CER), increasing electrification of the
economy, digitalisation, and the emergence of new energy service models are
fundamentally changing the role of distribution networks from passive infrastructure
providers to active platforms that enable innovative energy services.

In this context, we support a comprehensive review of the electricity network regulatory
framework to ensure regulation remains fit for purpose, supports innovation and
investment, and continues to deliver efficient outcomes for consumers throughout the
energy transition.

The service classification framework should provide greater flexibility, including
streamlined pathways for mid-period revisions and a more principles-based approach to
classification. This would help ensure the framework can respond to emerging
technologies and market developments, while continuing to support innovation and
efficient outcomes in the long-term interests of consumers.
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Furthermore, as noted by Energy Networks Australia in its submission, the framework
should recognise a number of non-monopoly grounds for DNSP involvement, alongside
the existing natural monopoly test, as a basis for classification. These include
circumstances where:

o there is demonstrated evidence that competitive supply is not delivering efficient,
scalable or equitable outcomes; and

e network service provider provision would produce demonstrable benefits to
customers, such as lower delivery costs, faster deployment or improved
reliability, than would otherwise be available through third-party provision.

Ring-fencing reforms should be implemented only where the expected consumer
benefits exceed the costs of compliance. Specifically, the framework should place a
greater focus on evaluating the effectiveness of ring-fencing waiver conditions in
delivering tangible consumer and competition outcomes.

We consider the time and costs associated with facility access and connection processes
reflect legitimate technical, operational and safety requirements, rather than any
intention to restrict competition. The framework should recognise that, in certain
circumstances, network-led solutions may represent the most efficient approach,
delivering lower costs, faster implementation, improved equity outcomes, and better
utilisation of existing network infrastructure.

With regards to the existing cost allocation and shared asset framework, we consider
targeted refinements are preferable to fundamental reform. Any changes should improve
flexibility, transparency and consistency, while continuing to encourage efficient
investment and innovation, maximise the value of existing assets, and support the
delivery of long-term consumer benefits throughout the energy transition.

Lastly, the AEMC’s review should focus on improving customer outcomes though
removing unnecessary regulatory barriers that impede the development and delivery of
new energy services to help optimise the utilisation of existing network assets and
support improved affordability and service quality.

Our responses to the Consultation Paper questions are attached. Should you require
further information or wish to discuss any aspect of these, please feel free to contact me
or Lindsay Chin on 0459 642 052. Neither this letter nor the attachment contains
confidential information and may be published.

Yours sincerely

Alena Chrismas
Manager Regulatory Affairs
Telephone: 0429 394 855

Email: alena.chrismas@energyqg.com.au
Enclosed: -  Ergon Energy Network’s and Energex’s responses to the Consultation
Paper questions.
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Ergon Energy Network and Energex provide the following responses to the Consultation Paper questions on which we wish to comment.

Q QPart Feedback sought Ergon Energy Network’s and Energex’s comments

2 1 What network services should be | The current approach, where service classifications remain largely fixed for the duration of a regulatory
subject to economic regulation and | control period, limits the ability of the framework to respond to rapid changes in the energy system.! This
are changes to the service | rigidity was appropriate in a more stable environment, but it is increasingly problematic in the context of the
classification framework required? energy transition. The following issues illustrate this:

What, if any, changes do you think | e The pace of change driven by CER, electrification, and new service models including DSO related

should be made to the service services, means that the nature of network services can evolve materially within a single regulatory
classification arrangements (including period. Locking classifications in place for several years risks misalignment between regulatory
the timing of when service treatment and real-world service delivery, potentially leading to inefficient investment signals or
classification decisions are made) to inappropriate cost recovery; and

ensure they remain fit for purpose into
the future and sufficiently flexible to
accommodate the changes underway?

e The current rigidity can discourage innovation that may ultimately benefit consumers. DNSPs may be
hesitant to develop or trial new services if there is uncertainty about how they will be classified or
regulated.

For these reasons, greater flexibility in service classification, such as streamlined processes for mid-period
updates or more principles-based classification approaches would help ensure the framework remains
adaptive, supports innovation, and continues to promote efficient outcomes for consumers.

1 Section 4.1 in the AER’s Electricity Distribution Service Classification Guideline does however allow for a new service identified by a DNSP within a regulatory control period
to be considered to form part of a service grouping if the new service is clearly consistent with the service grouping description, otherwise it will be treated as an 'unregulated
distribution service' until considered by the AER at the DNSP’s next regulatory determination.
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Feedback sought

think

there are

Do vyou any
circumstances in which it would be in
the long term interests of consumers
for NSPs to provide regulated services
in contestable markets? If so, please
explain:

a. what those circumstances are
b. how this would work in practice

c. how the framework should limit the
ability of networks to leverage their
regulated monopoly position to
limit competition in contestable
markets.

Ergon Energy Network’s and Energex’s comments

Yes, this should be allowed in circumstances where clear benefits to consumers can be demonstrated. For
example, the AER-approved service classifications for Ergon Energy Network and Energex for 2025-30
classify the rectification of simple customer faults (which would typically be conducted by electrical
contractors) as a Standard Control Service (SCS), where:

e the need for rectification work is discovered in the course of the provision of distribution services;
o the work performed is the minimum required to restore safe supply; and
o the work can be performed in less than thirty minutes and does not normally require a second visit.

This pragmatic solution improves safety outcomes, lowers costs for customers, reduces outage durations
and reduces administrative burden, while minimising impacts on the contestable market. In circumstances
where the consumer benefits, a forward looking, fit for purpose, regulatory framework should enable a
pragmatic, flexible, approach to DNSPs providing regulated services in contestable markets.

Is additional guidance required in the
NER on:

b. how to accommodate the new DSO
role for DNSPs?

To answer this question, it is first necessary to understand how the proposed DSO role will be regulated
and whether it will be separated, either functionally or institutionally, from the traditional distribution network
operator role. In the absence of such clarity, it could reasonably be argued that many DSO functions are
simply extensions of services DNSPs already provide, albeit delivered in more sophisticated ways. For
example:

e Dynamic connections and dynamic operating envelopes could be characterised as additional
connection products, and are already being delivered by some DNSPs today;

¢ Connection compliance management could be viewed as an extension of existing connection services;
¢ Dynamic tariffs could be considered another network pricing offering; and

¢ Network support services could be seen as an expanded and more operationalised form of existing
augmentation alternatives.

While DSO functions may build on existing DNSPs’ responsibilities, they are increasingly critical to
supporting CER integration, improving transmission—distribution coordination, and delivering
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Feedback sought

Ergon Energy Network’s and Energex’s comments

decarbonisation objectives. Achieving these outcomes will require investment in new capabilities that
extend beyond traditional network operations, including enhanced visibility and coordination of distributed
resources, increased CER hosting capacity, and greater system flexibility.

However, the current regulatory framework may not adequately recognise the broader customer, market,
system and decarbonisation benefits delivered by these functions. Consideration should therefore be given
to either explicitly recognising these benefits within regulatory reviews such as the AEMC’s Enhancing
distribution network planning & reporting reform or establishing key DSO capabilities as a direct control
service group where they are essential to future system operation.

Greater clarity regarding the regulatory status of DSO functions would reduce uncertainty and support
efficient cost recovery. This may require a broader, multi-benefit assessment framework that captures not
only network benefits, but also customer, market and whole-of-system outcomes, such as improved CER
integration, emissions reduction, system security and more efficient use of network and market resources.
Such an approach would better align regulatory arrangements with the evolving role of DNSPs in a
decentralised and decarbonised energy system.

Are changes required to the ring-
fencing arrangements?

How effective do you think the ring-
fencing obligations have been to date,
in terms of preventing the cross-
subsidisation of contestable activities
and discriminatory behaviour? What
changes, if any, are required to ensure
they remain fit-for-purpose in the
future?

Any changes to the current ring-fencing framework should be evidence-based and targeted at addressing
clearly identified consumer harms. Reforms should be proportionate, with the expected benefits to
consumers outweighing the costs of compliance, consistent with the principles reflected in the AER's waiver
assessment framework, along with the National Electricity Objective (NEO). As the energy system evolves,
the ring-fencing framework should be sufficiently flexible to support innovation and customer-preferred
solutions while maintaining appropriate competition safeguards.

If further reform is warranted, it should focus on improving proportionality, flexibility and consumer
outcomes, rather than strengthening ring-fencing’s structural and functional separation as an end in of itself.

While the current ring-fencing arrangements may be fit for purpose in well established, robust, contestable
markets, it is our view that they are overly restrictive where there is a clear lack of competition and where
DNSPs are required to submit to an onerous waiver process in order to provide what are effectively services
of last resort to customers, who would otherwise not have access to those services. This is especially
evident in regional and remote locations in the Ergon Energy network and in particular its 33 isolated
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Feedback sought

Ergon Energy Network’s and Energex’s comments

networks, where the existing framework does not consider the unique diversity of customer types and supply
arrangements, and the genuine lack of a competitive market for the delivery of timely and cost-efficient
energy solutions to those customers. For this reason, the AEMC should consider strengthening the
principles around how the ring-fencing framework is applied in these areas to ensure an effective balance
between contestability and required service delivery.

How effective do you think ring-fencing
waivers have been to date in
promoting the long-term interests of
consumers? What, if any, changes do
you think should be made to ensure
they remain fit for purpose into the
future?

Ring-fencing waivers have been very effective in supporting the long-term interests of consumers by
providing flexibility within an otherwise prescriptive framework. They have enabled DNSPs to undertake
activities that deliver consumer benefits where strict compliance with ring-fencing requirements could
impede efficient outcomes, delay innovation or increase costs, in the absence of established competitive
markets. This is consistent with the core objectives of the regulatory framework which delivers strong
consumer and system benefits.

The AER assesses applications against a range of factors, including the NEO, risks of cross-subsidisation
and discriminatory conduct, and impacts on competition, ensuring safeguards are applied where required.

Our view is there is no evidence that the waiver mechanism itself has weakened competition or resulted in
cross-subsidisation.

Looking ahead, any reforms should focus on improving the clarity, consistency and timeliness of waiver
assessments, rather than significantly narrowing the circumstances in which waivers may be granted.

Are there any other problems with the
ring-fencing arrangements or ring-
fencing waivers that you think we
should consider in this Review?

It is important that conditions attached to ring-fencing waivers are fit for purpose and whether they deliver
benefits that are proportionate to the costs they impose.

Over time, waiver approvals have frequently been accompanied by a range of conditions, reporting
obligations, information disclosure requirements, operational restrictions and ongoing compliance measures
designed to mitigate perceived competition risks and protect consumers. The number and complexity of
waiver conditions continue to grow, even for applications that seek to replace or replicate existing waivers
in the same or similar circumstances.

While it is appropriate to apply conditions in certain cases, there should be greater focus on assessing
whether they are delivering measurable consumer or competition benefits in practice. The existence of
conditions should not be viewed as an objective in its own right. Rather, conditions should be justified by
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Feedback sought

Ergon Energy Network’s and Energex’s comments

the risks they are intended to address and supported by evidence that they improve outcomes for
consumers.

Although the AER is responsible for developing and reviewing the Ring-fencing Guideline, which includes
its approach to waiver conditions, the effectiveness and proportionality of waiver conditions are relevant to
the AEMC's assessment of the effectiveness of the overall ring-fencing framework.

Are changes required to the
connection and/or facility access
arrangements?

Do you think the current connection
and/or facility access arrangements
are acting as a barrier to entry into
contestable markets? If so, how?

Facilities Access Agreements (FAAs) establish the technical, safety, operational and commercial terms
under which third parties may attach equipment to DNSP-owned and regulated assets such as electricity
poles and streetlight columns. These agreements provide an essential framework to ensure that third-party
access can occur without compromising the safety, integrity or reliability of the electricity network.

As providers of essential services, DNSPs have a fundamental obligation to maintain network assets in a
safe, reliable and operational condition at all times. The attachment of third-party equipment can increase
public interaction with network infrastructure, affect access for field crews undertaking maintenance and
operational activities, and introduce additional safety, operational and liability risks. Accordingly, any third-
party attachment should be subject to requirements specified by the DNSP and formalised through a
mutually agreed FAA that clearly defines responsibilities, allocates risk and establishes appropriate
operational arrangements.

Importantly, FAAs are not intended to act as a barrier to entry for telecommunications carriers, commercial
operators, local governments or government-owned corporations. Rather, they provide the mechanism
through which access to network assets can be facilitated in a safe, fair and transparent manner. By
enabling the shared use of existing infrastructure, FAAs can also reduce unnecessary infrastructure
duplication, minimise visual amenity impacts and limit the proliferation of additional kerbside assets.

FAAs are already widely used to facilitate the deployment of telecommunications infrastructure and a range
of other third-party assets on distribution network poles. These longstanding arrangements demonstrate
that co-located infrastructure can be delivered safely, efficiently and consistently within established
technical, operational and safety frameworks.

FAAs may however present practical challenges for some individual applicants because individuals often
lack the operational capability, governance arrangements, insurance coverage or financial resources
necessary to meet the obligations associated with the installation, operation and ongoing maintenance of
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Feedback sought Ergon Energy Network’s and Energex’s comments

equipment attached to critical electricity infrastructure. These requirements are intended to manage risk
appropriately and ensure that network safety and reliability are maintained.

From a DNSP perspective, the time and cost involved in facility access and connection processes are
driven by legitimate technical, operational and safety considerations, rather than any intention to limit
competition. Ensuring that third-party infrastructure can be safely integrated into the network environment
necessarily requires appropriate assessment, engineering review, risk management and ongoing
compliance arrangements. These processes are essential to protecting both network customers and the
broader community while facilitating efficient access to shared infrastructure.

2 Do you think changes are needed to | Overall, the existing FAA framework has demonstrated its ability to facilitate third-party access while
the  regulatory framework for | maintaining network safety and reliability. Incremental reforms focused on standardisation, efficiency and
negotiating connections and/or facility | future system needs are likely to deliver greater benefits than the introduction of an entirely new access
access arrangements? If so, what | regime.

ired?
changes are required The National Electricity Rules (NER) do not establish a dedicated framework for third-party access to

distribution network assets. Despite this, DNSPs have successfully facilitated access for a range of
industries through negotiated FAAs, supporting the safe, efficient and economic co-location of infrastructure
under established technical, safety and commercial arrangements.

Any proposal to introduce a harmonised facilities access framework should be developed with careful
consideration of existing practices and stakeholder experience across jurisdictions. Reforms that do not
adequately account for current arrangements may create unintended safety risks, disrupt established
industry practices, and increase compliance, maintenance and implementation costs. Consideration should
also be given to the potential impacts on existing co-located infrastructure and the essential services that
rely on these arrangements.

Accordingly, we consider that the focus should be on targeted improvements to existing processes, rather
than wholesale reform. Potential areas for enhancement include:

e Greater standardisation of facility access arrangements - the AEMC and AER should consider
development of:
o standard facility access principles;
o __model facility access agreements for common use cases; and
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Feedback sought Ergon Energy Network’s and Energex’s comments

o consistent approaches to cost recovery and charging methodologies.
This would reduce negotiation costs for both DNSPs and access seekers while improving certainty.

o Review of dispute resolution arrangements - the infrequent use of the negotiate-arbitrate framework
suggests there may be opportunities to improve its effectiveness. The AEMC could consider:
o earlier-stage mediation processes;
o time-limited negotiation milestones; and
o simplified dispute resolution processes for lower-value disputes.

The objective should be faster resolution, rather than replacing the existing framework.

e Alignment with the future DSO role - as DNSPs increasingly undertake DSO functions, coordination
between networks, retailers, aggregators, charging operators and CER providers will become
increasingly important. Future connection and access frameworks should support:

o Interoperability;

o data sharing;

o visibility of network operating conditions; and
o efficient coordination of distributed resources.

Any future framework should facilitate these outcomes while remaining technology-neutral and
sufficiently flexible to accommodate further innovation and market evolution.

3 Are there any other service regulation | Yes. These are:
related issues with the connection
and/or facility access arrangements
that you think we should consider in
the review?

e Any expanded access arrangements should also preserve the ability of DNSPs to manage safety,
reliability and operational risks associated with their infrastructure. This will help ensure that increased
participation in contestable markets can be facilitated without compromising the safe and efficient
operation of the electricity network or the delivery of essential services to customers; and

e A strong focus on consumer outcomes - We support competition where effective competition can
emerge. However, the framework should also recognise circumstances where network-led solutions
may deliver lower costs, faster deployment, improved equity outcomes and more efficient utilisation of
existing network assets.
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Feedback sought Ergon Energy Network’s and Energex’s comments

It is also reasonable for DNSPs to recover appropriate costs from third parties for the use of regulated
assets, given that those assets are funded by regulated customers. Ensuring such cost recovery helps
prevent cross-subsidisation and supports the principle that regulated customers should not bear costs
associated with services provided to third parties.

Assessment of connection and facility access reforms should therefore focus on long-term consumer
benefits rather than competition as an end in itself.

5 1 Are changes required to the cost | We consider that the existing cost allocation and shared asset arrangements have generally operated
allocation and/or shared asset | effectively in an environment where asset utilisation was relatively stable and the boundaries between
arrangements? regulated and unregulated services were clear. However, the emergence of multi-service assets such as

community batteries, Electric Vehicle Charging Infrastructure and future DSO-enabling platforms, means
the framework should evolve to better accommodate assets that deliver multiple services and benefits over
their operational lives.

Do you think that changes should be
made to the cost allocation and/or
shared asset arrangements? If so,
what changes are required? The current shared asset framework was largely developed to address circumstances where an asset
funded through the regulated asset base (RAB) subsequently generates unregulated revenues. In these
cases, the concern is that the original cost allocation may not have captured future commercial opportunities
because those opportunities were either not foreseeable or not sufficiently material when the investment
decision was made. The shared asset framework therefore enables consumers to share in the benefits
when network businesses derive additional revenues from assets that have already been funded by
customers.

Emerging technologies present a different challenge. Assets such as community batteries are often
designed from inception to provide both regulated and unregulated services. Consequently, costs can be
allocated upfront between regulated and contestable activities using the best information available at the
time of investment. However, the utilisation, value streams and commercial applications of these assets
are often uncertain and may change significantly over time.

As a result, an ex-ante cost allocation that is reasonable when an asset is commissioned may ultimately
diverge from the asset’s actual utilisation and realised benefits. The issue is not necessarily that the original
allocation was inappropriate, but rather that future operating profiles, service delivery outcomes and
revenue streams may not be capable of being forecast with sufficient accuracy at the time the allocation is
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Feedback sought Ergon Energy Network’s and Energex’s comments

determined. In these circumstances, the potential for unintended cross-subsidisation may arise despite the
cost allocation process having been properly applied.

The existing shared asset framework may not fully address this scenario because an asset that has been
subject to an upfront cost allocation may no longer fall within the traditional concept of a shared asset, even
where subsequent evidence demonstrates that the allocation no longer reflects actual use. This can limit
the ability of the framework to respond to material differences between expected and realised outcomes.

We consider that targeted enhancements to the existing framework would be preferable to a fundamental
redesign. In particular, the framework could be strengthened by:

¢ Providing clearer principles for allocating costs between regulated, negotiated and unregulated services
where assets deliver multiple services simultaneously;

¢ Recognising the evolving and uncertain nature of emerging technologies when determining cost
allocation methodologies at the time investment decisions are made;

e Promoting greater consistency in regulatory expectations and guidance across jurisdictions and DNSPs,
while retaining sufficient flexibility to accommodate asset-specific circumstances; and

e Continuing to support the efficient utilisation of existing network assets and avoiding unintended
disincentives for DNSPs to pursue innovative solutions that reduce total system costs and deliver
consumer benefits.

Overall, any reform should focus on improving the flexibility, transparency and consistency of the framework
while preserving incentives for efficient investment, innovative service delivery, efficient asset utilisation
and the long-term delivery of consumer benefits throughout the energy transition.

2 How do you think the costs and | Cost allocation should be based on the principle that costs recovered from regulated consumers should be
benefits associated with assets, such | proportionate to the regulated benefits delivered by the asset. Similarly, costs associated with contestable
as community batteries, should be | or commercial services should be borne by the users and beneficiaries of those services.

accounted for when making cost

allocation decisions? For example, for community batteries and other multi-service assets, we support a benefit-based allocation

approach that:
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Feedback sought Ergon Energy Network’s and Energex’s comments

¢ |dentifies the different services provided by the asset, including network support, customer services and
market services;

¢ Allocates costs between services according to the expected share of benefits delivered;

¢ Allows reasonable forecasts and engineering assessments to be used where future utilisation is
uncertain; and

¢ Recognises that network benefits such as avoided augmentation, improved reliability and increased
hosting capacity may accrue to broad groups of consumers.

The framework should avoid overly complex allocation methodologies that create significant administrative
burden or reduce investment certainty. A principles-based approach is likely to deliver better outcomes than
highly prescriptive rules.

3 Do you think that the allocation of costs No. The principle that costs should only be allocated once remains a fundamental and appropriate feature
for shared assets should be revisited | of the regulatory framework and should be retained. However, there may be merit in considering whether
over time? Please explain your | the shared asset framework, particularly its revenue-sharing provisions, could be expanded to better
answer. accommodate multi-use assets that are partially funded through the RAB and characterised by inherently
uncertain future utilisation and value streams.

Such an approach may require revisiting the definition of a shared asset, but more importantly, providing
the AER and DNSPs with sufficient flexibility to apply revenue-sharing mechanisms alongside an initial cost
allocation where warranted. This would recognise that, for some emerging asset classes, uncertainty is not
a failure of the cost allocation process but an inherent characteristic of the investment itself. In these
circumstances, a combination of upfront cost allocation and ex post revenue sharing may provide a more
effective means of managing cross-subsidisation risks while maintaining investment certainty, regulatory
transparency and incentives for innovation.

4 Do you think that the current approach | We consider there is merit in reviewing whether the current framework should also apply to negotiated
to cost allocation and shared asset | services.
arrangements, if maintained, should

extend to negotiated services? The distinction between negotiated and unregulated services does not necessarily change the underlying

principle that consumers funding regulated services should not bear costs attributable to other services.
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Feedback sought Ergon Energy Network’s and Energex’s comments

The current arrangements may therefore create inconsistent outcomes where similar asset uses are treated
differently depending on how the service is classified. However, any extension should:

¢ Avoid creating unnecessary complexity in negotiated service arrangements;

o Recognise that negotiated service users generally have greater ability to negotiate terms and prices;
¢ Maintain efficient price signals and investment incentives; and

e Be proportionate to the materiality of the costs involved.

We therefore support further consideration of extending the shared asset framework to negotiated services
where doing so would improve consistency and consumer outcomes without introducing undue regulatory
burden.

6 1 Nexa rule change request - Do the | No, we do not believe the current ring-fencing arrangements need to be strengthened. See above for our
ring-fencing arrangements in the | answers against consultation question 3 for our view on the ring-fencing framework.

?
NER need to be strengtheneds? In its rule change request Nexa Advisory raised stakeholder concerns about Ergon Energy Network’s ring-

fencing waiver to provide other services in Queensland’s isolated systems, mainly related to crowding out

Do you agree with Nexa's framing of independent renewable energy generation providers.

the issues raised it its rule change
request? Why/why not? However, as outlined in Ergon Energy Network's Other Services in the Isolated Systems waiver
application:

e For reasons of equity, and to support economic prosperity and growth, the Queensland Competition
Authority sets the same notified prices that determine how Ergon Energy Retail (a subsidiary of Energy
Queensland) sells electricity to customers in regional Queensland, including the isolated systems;

e Ergon Energy Network’s services in the isolated systems are not provided on a competitive basis,
because the Queensland Government subsidises the cost of these services through Community Service
Obligation payments to Energy Queensland;

¢ The remote locations, high cost, and lack of incremental demand associated with the isolated systems
create a high barrier of entry; and
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Feedback sought

Ergon Energy Network’s and Energex’s comments

¢ If Ergon Energy Network were restricted from providing these services, this could jeopardise the security
of supply to electricity customers in the isolated systems.

Nexa Advisory has not included this context in its discussion of the waiver. As stated above in our response
to question 3, it is our view that there are markets and geographical locations, where competition has not
established for a variety of reasons, and because of this existing ring-fencing arrangements are not fit for
purpose. Ergon Energy Network’s isolated networks are an example of this.

Further, the rule change proposal raises concerns about structural barriers to network data and connection
processes. However, these are not ring-fencing issues per se, and they are already being considered
through other initiatives and reforms, for example:

o DNSPs have been working on their own initiatives to improve network visibility for stakeholders
(see Network Load & Export Capacity Map); and

o The AEMC’s Enhancing distribution network planning & reporting rule change process would establish a
new long-term Distribution Network Development Plan framework and establish a principles-based
distribution network data reporting regime, aimed at improving transparency of future network
development, constraints, opportunities and network data for consumers and market participants.

Do you think that there are any
deficiencies in any of the following
areas of the distribution ring-fencing
arrangements that need to be
addressed? If so, what are the
deficiencies and how material are they:

a. ring-fencing waiver conditions

It is our observation that the more recent steady pipeline of ring-fencing waiver applications has had flow-
on effects for the timeliness and effectiveness of waiver assessments, as well as the development and
application of waiver conditions.

While the AER has broad discretion regarding assessment processes, information requests and waiver
conditions, there are limited procedural safeguards around timeliness, materiality and evidence thresholds.
Various potential amendments to the Ring-fencing Guideline associated with waiver conditions could
improve this situation, without requiring fundamental changes to the ring-fencing framework itself and the
NER.

b. affiliate dealings and data access

We consider this rule change proposal:
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https://aus01.safelinks.protection.outlook.com/?url=https%3A%2F%2Fwww.ergon.com.au%2Fnetwork%2Fabout-us%2Fcompany-reports%2C-plans-and-charters%2Fnetwork-load-capacity-map&data=05%7C02%7CLindsay.Chin%40energyq.com.au%7Cdaecf13e0aa3462af42008ded8a32301%7C654552c7601c4842923ad738819213f3%7C0%7C0%7C639186392341525680%7CUnknown%7CTWFpbGZsb3d8eyJFbXB0eU1hcGkiOnRydWUsIlYiOiIwLjAuMDAwMCIsIlAiOiJXaW4zMiIsIkFOIjoiTWFpbCIsIldUIjoyfQ%3D%3D%7C0%7C%7C%7C&sdata=z3rMTGcyXIbgYTJI1DdRugWebckyyXTE7ZQemfJIIYU%3D&reserved=0
https://aus01.safelinks.protection.outlook.com/?url=https%3A%2F%2Fwww.aemc.gov.au%2Frule-changes%2Fenhancing-distribution-network-planning-reporting&data=05%7C02%7CLindsay.Chin%40energyq.com.au%7Cdaecf13e0aa3462af42008ded8a32301%7C654552c7601c4842923ad738819213f3%7C0%7C0%7C639186392341558074%7CUnknown%7CTWFpbGZsb3d8eyJFbXB0eU1hcGkiOnRydWUsIlYiOiIwLjAuMDAwMCIsIlAiOiJXaW4zMiIsIkFOIjoiTWFpbCIsIldUIjoyfQ%3D%3D%7C0%7C%7C%7C&sdata=1AWhoXpFwcawSGsoL9BB3z34XFvbyaB0gfaxYAz27ec%3D&reserved=0

Feedback sought

Ergon Energy Network’s and Energex’s comments

e Does not adequately recognise the effectiveness of the existing ring-fencing framework, which already
prohibits preferential treatment of related electricity service providers and is supported by established
monitoring, compliance and enforcement mechanisms;

e Appears to be founded on potential or perceived risks, rather than evidence of systemic discrimination,
market failure or material consumer harm under the current arrangements;

¢ Does not sufficiently acknowledge that issues relating to data access, hosting-capacity information and
connection processes are broader market and regulatory matters that may be more appropriately
addressed through targeted, industry-wide reforms rather than additional ring-fencing obligations; and

e Is likely to increase compliance, reporting and administrative costs for DNSPs, with those costs
ultimately borne by consumers, without clear evidence that the proposed measures would deliver
commensurate benefits or materially improve competition or consumer outcomes.

c. branding and cross-promotion This rule change proposal is based on hypothetical risks, given it does not identify examples of where there
is widespread customer confusion, or where customers have been misled into thinking they must use a
DNSP affiliate for contestable services.

d. financial resilience ring-fencing This rule change proposal:

¢ Represents a substantial expansion of ring-fencing regulation beyond its original purpose of preventing
DNSPs from leveraging their monopoly position to gain an unfair advantage in contestable markets;

e Does not adequately recognise that Australia's electricity networks are already subject to extensive
economic and regulatory oversight, making them among the most heavily regulated infrastructure
sectors in the economy;

e Appears to be based on potential future risks in the United Kingdom, rather than evidence of an existing
systemic problem within Australia;

¢ Relies on metrics that may be influenced by a range of factors unrelated to DNSP participation in
contestable activities, including market conditions, customer behaviour, regulatory changes and broader
network or operational circumstances;
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Feedback sought

Ergon Energy Network’s and Energex’s comments

¢ |s disproportionate, given that the vast majority of DNSPs’ revenues are derived from regulated network
services approved by the AER, while activities undertaken under ring-fencing waivers are relatively
small and often trial-based in nature; and

e May increase financing, compliance and administrative costs for DNSPs - and ultimately electricity
customers - through more stringent liquidity and financial management requirements.

e. reporting, complaints and
enforcement transparency?

This rule change proposal:

e Does not consider that DNSPs are currently required to submit annual ring-fencing compliance reports
and independent compliance assessments (which are published by the AER), maintain compliance
programs, participate in public consultation processes for waiver applications, comply with conditions
attached to waivers, and report any breaches to the AER;

e Uses a problem statement that refers to the AER’s first annual ring-fencing compliance report for
distribution, without acknowledging subsequent improvements identified by the AER regarding DNSPs’
compliance; and

e Covers issues that can be directly addressed by the AER, rather than requiring changes to the NER.

What are your views on Nexa's
proposals to:

a. change the ring-fencing governance
arrangements by elevating core ring-
fencing obligations and waiver
conditions into the NER?

b. amend the NER to only allow ring-
fencing waivers as a last resort?

c. address other potential
deficiencies in the current ring-
fencing arrangements?

As noted above, all DNSPs are already required to comply with the AER’s Ring-fencing Guideline, with
non-compliance constituting a Tier 1 civil penalty provision under clause 6.17.1 of the NER. More broadly,
the existing National Electricity Market framework relies on a deliberate regulatory layering model, whereby
the AEMC is responsible for rule making and the AER implements detailed regulatory requirements through
subordinate instruments such as guidelines.

Against this backdrop, we see little benefit in incorporating ring-fencing obligations and waiver conditions
directly into the NER. Doing so would risk reducing the AER’s regulatory flexibility by limiting its ability to
adapt requirements to evolving technologies and market developments. For example, the AER has been
able to incorporate regulated stand-alone power system arrangements into both the Ring-fencing Guideline
and the Shared Asset Guidelines as circumstances have changed. Embedding these matters in the NER
could also reduce regulatory efficiency by necessitating more frequent rule change processes, without any
clear evidence that the existing framework is not operating effectively.
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Feedback sought

Assessment criteria

Do you agree with the proposed
assessment criteria, which would be
used for both the Nexa and ENA rule
change requests and the Review? Are
there any additional criteria that you
think the Commission should consider,
or are there criteria that you consider
are not directly relevant to the issues
likely to be considered in the rule
change requests or the Review?

Ergon Energy Network’s and Energex’s comments

The assessment framework should more explicitly recognise the safety, operational and workforce
considerations associated with third-party access to distribution network assets. This includes the costs of
accreditation and training, ongoing competency requirements, supervision and compliance obligations, as
well as the practical challenges of coordinating access to critical electricity infrastructure. These factors can
materially influence the feasibility, cost and risk profile of different deployment models.

The framework should also acknowledge that facilities access and ring-fencing arrangements are
established regulatory mechanisms that serve important objectives, including maintaining electrical safety,
supporting the efficient operation of the distribution network, and promoting appropriate competition
outcomes.

Accordingly, any proposed changes to these arrangements should be carefully assessed having regard to
their implementation costs, operational and regulatory risks, and impacts on consumers, third-party
providers and DNSPs. Consideration should also be given to potential unintended consequences, including
impacts on safety outcomes, regulatory compliance, network reliability, and the long-term effective
operation of ring fencing and facilities access for the electricity industry.
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